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Secretary
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Washington, DC 20554

Re: MB Docket No. 03-15 and CS Docket No. 98-120

Dear Ms. Dortch:

This letter responds to a series of recent filings by broadcasters that present their
views on the transition to digital television and cable operators’ obligations for signal
carriage.

Three years ago, the Commission determined that the statutory requirement that
cable operators carry the “primary video” of must-carry stations should be construed to
require carriage of only a single stream — not multiple streams — of digital broadcast
programming. And the FCC tentatively concluded that cable operators should not be
required to carry a broadcaster’s digital signal in addition to its analog signal. As NCTA
and others have repeatedly shown, these determinations are consistent with the plain
language and purposes of Sections 614 and 615 of the Communications Act and are
necessary to avoid serious constitutional problems under the First and Fifth Amendments.

The Media Bureau’s recently announced proposal to expedite the digital transition
has become another pretext by the broadcasters to resurrect their arguments against the
Commission’s digital carriage decisions. ' In an April 15 letter, broadcasters, led by NAB,

" The Bureau has proposed a way to reach the 85% threshold that must be met before the
transition can be completed and the broadcasters’ analog spectrum can be returned. It
would require cable systems, after 2008, to carry the digital signals of all must-carry
broadcast stations, and to down-convert such signals to analog at the cable headend.
Subscribers to systems carrying such down-converted digital signals would count towards
the 85% threshold, so that, in many communities, the test might actually be met.
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MSTV and the network affiliates, attack the Bureau’s plan. Their letter does not
look to help devise solutions to the serious issues that must be overcome to complete a
transition to a fully digital broadcasting system. Their letter does not address issues and
responsibilities uniquely within the expertise of the broadcast industry, namely measures
(including the deployment of equipment for analog sets that receive only off-air signals) to
bring broadcast viewers who subscribe to neither cable nor DBS into the digital age.
Instead, the broadcasters apparently view this as yet another opportunity to seek to
regulatory protection and favoritism at the expense of cable operators, programmers and
cable customers by imposing dual must carry and multicasting requirements on the cable
industry, measures which the FCC previously rejected.

Their response to a good-faith effort by the Commission to address the hard issues
of the digital transition is a distraction to the work at hand. It is a distraction because it
focuses on what they want the government to impose on other industries and their
customers, not on what broadcasters are themselves willing to do. Specifically, their
counterproposal to the Media Bureau is nothing more than a repackaged version of the so-
called “either/or” demands broadcasters put forth last November. That proposal is the
functional equivalent of dual carriage, unless cable customers were forced to lease digital-
to-analog set-top boxes for the 145 million analog sets in their homes. >

While attacking the Bureau’s plan, broadcasters still express their “strong interest
in expediting the transition.” But NCTA has also demonstrated in its earlier response that
the “either/or” proposal would do nothing to advance the end date for the digital
transition. Nothing in the broadcasters’ most recent letter demonstrates the contrary.

Among other things, broadcasters now claim that while the Bureau’s down-
conversion proposal might accelerate the pace of the digital transition, it would “retard”
the transition’s supposed “purposes.” They argue, for example, that the plan would deter
cable customers from purchasing HD sets and frustrate those customers who have already
purchased such sets. But they simply fail to come to grips with the fact that cable
customers, if they are so inclined, already have ample reason to purchase HD television
sets. That’s because cable is offering HD program services. At the end of last month, cable
operators in 155 television markets throughout the country already were voluntarily
carrying a mix of HD programming. That number will only continue to rise as more HD
product is available, from both broadcast and non-broadcast sources, and as HD set prices
continue to fall.

Broadcasters also express concern that the Bureau proposal will frustrate the
transition insofar as it does not require forced carriage of their multicast digital services in
addition to their primary video digital service. As NCTA has shown on multiple occasions,
forced carriage of multicast services will do nothing to expedite the analog spectrum give-
back. In any event, contrary to their statutory claims, nothing in the Act ties the analog
give-back to carriage of all digital program streams.’

2 NCTA Ex Parte Letter, CS Docket No. 98-120 (dated Dec. 15, 2003) (attached).

? The Balanced Budget Act test focuses on MVPD carriage of “one of the digital television service programming
channels of each of the television stations broadcasting such a channel in such a market”. 47 U.S.C. §309(j) (14) (B)
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In short, the broadcasters continue to offer nothing new by way of ideas, just a
recycled version of their persistent efforts to impose dual and multicast carriage
requirements on cable operators. As NCTA has repeatedly shown, such requirements will
simply burden the cable industry without bringing the end of the transition anywhere
closer.

The broadcasters’ letter comes on top of earlier efforts by organizations
representing affiliates of NBC, CBS and ABC to argue that mandatory multicast carriage
is critical to the future of broadcast television.® In those ex parte submissions, they contend
that they are unlikely to follow through on multicast plans without a guarantee that all
their multicast programming will be carried by local cable systems. They not only argue
that the viability of their multicast programming depends on guaranteed cable carriage;
they go so far as to contend that without such guaranteed carriage, the very viability of
broadcast television would be imperiled. Yet they provide no evidence to support their
claims.

It is important to note at the outset that the affiliates groups are not simply arguing
that the multicast programming of stations that elect “must carry” status should be
required to be carried. Why would they? The vast majority of network affiliates opt to be
carried pursuant to “retransmission consent,” because most cable systems want to transmit
the popular network and local programming carried by those stations on their analog
channels. Accordingly, what the network affiliates are urging in their ex parte submissions
is that cable operators should be required to carry the multicast programming of all
broadcast stations — including those that choose retransmission consent.

Network affiliates can and do use retransmission consent to negotiate for carriage of
programming other than the main programming service that is currently carried on their
analog channels. Many have already successfully negotiated for carriage of their second,
digital channels during the transition. As of March 31, 2004, the digital signals of 88 ABC

(iii) ((I). This provides no support for the broadcasters’ suggestion that failure to require carriage of the “innovative
multicast services” somehow runs afoul of congressional intent.

See “Special Factual Submission in Support of Multicast Carriage by the NBC Television Affiliates Association”
(January 8, 2004); “Special Factual Submission of the CBS Television Network Affiliates Association in Support
of Multicast Carriage Requirement” (January 13, 2004); Letter from Chairs of Board of Governors of ABC
Television Affiliates Association, NBC Television Affiliates, and CBS Television Network Affiliates
Association to the Chairman and Commissioners (March 16, 2004).

Thus, the most recent letter from the chairs of the three organizations does not mention “must-carry” and simply
argues that “the Commission should rule now that cable systems may not invade broadcasters’ digital signals and
strip out multicast program services.” The letter from the CBS Affiliates is even more explicit: It asks for an
“anti-stripping” requirement that “would prohibit cable systems from stripping any free multicast services from
broadcasters’ digital signals, and . . .would apply even if the digital signal were carried pursuant to a
retransmission consent agreement. An earlier letter from the President of the ABC Owned Television Stations,
to which NCTA has already responded, made the same point: “We believe that when cable operators carry a
DTV signal (whether pursuant to must-carry or retransmission consent arrangements), the cable operator should
not block the customer’s reception of any portion of the DTV signal that the customer otherwise could receive
for free.”
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affiliates, 85 CBS affiliates, and 79 NBC affiliates are being carried by local cable systems.’
In addition, cable systems voluntarily carried the digital channels of 130 other commercial
and public broadcasters. While most of these digital channels are currently providing
HDTYV signals, there is no reason to believe that network affiliates could not also use
retransmission consent to negotiate carriage of multicast digital programming if, like
HDTYV, that programming were compelling and offered something of value to cable
customers.

The network affiliates’ “twofer” proposal would, in effect, give them the continued
benefits of retransmission consent with respect to carriage of their main programming
channel and the benefits of must-carry for their additional digital programming streams.
It would take those additional digital streams off the retransmission consent negotiating
table and force cable operators to carry them without regard to their quality or their
appeal to cable customers.

Thus, while the affiliates suggest that mandatory cable carriage of their multicast
signals would foster the creation and distribution of high quality programming, the
opposite is true. By sheltering them from the need to negotiate and compete in the market
for carriage, a multicast carriage requirement would reduce the affiliates’ incentives to
create the most attractive and compelling programming. And it would make it more risky
and difficult for non-broadcast cable program networks to invest in and try to gain
carriage of their own attractive and compelling programming. If broadcasters are
unwilling to compete on the same non-guaranteed terms as cable networks, a guarantee of
carriage will ensure that broadcasters have fewer incentives than cable networks to develop
compelling programming — and that the quality of programming available to cable
subscribers will be diminished.

The affiliates’ submissions are long on promises but short on performance with
respect to multicasting. For example, even a cursory examination of the “Special Factual
Submission” of the NBC Affiliates makes clear that its “Futures Committee” has not yet
developed any plans or business model for multicast programming that is economically
viable and/or attractive to viewers. The only service that the NBC Affiliates have “decided
to move forward with” is “a multicast weather channel that will provide viewers with local
and national extended weather coverage, as well as local alerts (e.g., AMBER and terror
alerts) and traffic and travel-related information.”” The ex parte submission describes
several other inchoate ideas that some affiliates “might provide”® or are “considering”’ —
for example, local news, local government affairs, local amateur sports. But none of these
seem to be beyond the drawing boards even in concept, much less as economically viable
business ventures, given the not insignificant cost of producing high quality, audience-
attracting local programming.

®  These numbers obviously include not merely the 57 stations owned and operated by the networks (including

Fox). Indeed, the stations whose digital signals are being carried are owned by 68 different broadcast group
owners.

7 NBC Affiliates Submission at 8.
8 M
’ 1d. at9.
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The CBS Affiliates’ similar “Special Factual Submission” is also full of intentions
that have not yet been implemented. Thus, CBS affiliates have lots of “plans” — including
“active plans”'’ and “particularly innovative plans”'' — and are “exploring
opportunities.”'? In contrast, there’s nothing “particularly innovative” about the only
examples provided by the CBS affiliates of programming that is actually being provided.
All they point to are sporadic sports broadcasts — of ACC basketball games in Roanoke,
NCAA basketball games and golf tournaments in Orlando, and NCAA tournament games
during March in Indianapolis and Fort Wayne. In most cases, the broadcasters have had
no problem gaining cable carriage of these broadcasts pursuant to retransmission consent.
In several cases, cable systems were providing these sporting events to their subscribers
even before they were available on digital broadcast stations. In fact, in some cases (as in
Salisbury, MD), the cable operator agreed to waive its contractual right of first refusal in
order to allow the local broadcaster to provide the events on its digital channel.

The affiliates, in their various filings, suggest that the cable operators will not carry
multicast broadcast programming because they compete with broadcasters for local
advertising revenues. As shown by their carriage of the local sports programming
discussed above (as well as, in several cases, their carriage of UPN network programming
provided on the digital signals of some CBS affiliates), cable operators are eager to carry
broadcast programming that is attractive to their customers — even though this is the
programming most likely to attract advertising. But, as the Supreme Court has
recognized, cable operators exercise an editorial function under the First Amendment and
have wholly legitimate, pro-competitive reasons for selecting compelling programming that
adds significant value for subscribers — and for not wanting to carry services that merely
clutter the basic tier with unattractive or redundant programming.”” Indeed, a majority of
the Supreme Court, in the Turner Broadcasting case, specifically determined that the analog
must carry requirements could not be factually sustained on the basis of cable operators’
supposed “bottleneck position and anti-competitive incentives.”"*

Moreover, the notion that cable systems are “bottlenecks” that can simply refuse to
carry programming that would be attractive to their subscribers is even less true now than
when the Turner cases were decided several years ago. Today, cable operators face fierce
competition nationwide from two DBS services. They have every incentive to fill available
channels with the most compelling programming — and no incentive to refuse to carry
attractive programming that might be carried by their DBS competitors. There are good
reasons why cable operators are not rushing to commit to carry the multicast
programming that broadcasters are currently “exploring,” but those reasons have nothing

10" CBS Affiliates Submission at 5.
1 1d. at 6.
12 M

See, e.g., City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488, 494 (1986); Turner
Broadcasting System, Inc. v. FCC, 512 U.S. 622 (1994).

Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180, 225 (1997) (Breyer, J., concurring in part) (“I join the
opinion of the Court except insofar as Part I[-A-1 relies on an anticompetitive rationale”™).
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to do with bottlenecks and anticompetitive conduct — and everything to do with the
broadcasters’ failure to come up with compelling and viable programming.

The affiliates claim that, absent a guarantee of cable carriage, they will refuse to
invest in multicast programming. This may be because, unlike cable networks — who,
although they have no government guarantee of carriage, continue to invest in new
programming ideas and new networks — broadcasters retain a guarantee of carriage of
their main stream of video programming, which they can choose to use to provide HDTV in
lieu of multicasting. But beyond their guaranteed carriage rights, it makes no sense to add
more guarantees to coax these reluctant programmers; there are dozens of non-broadcast
entities ready to compete for limited available channel space.

The affiliates’ contention that failure to require cable carriage of their as yet
undeveloped multicast programming will somehow strike the death knell for over-the-air
broadcasting is another hollow claim. They contend that “[i]f broadcasters did not believe
that multicasting could be critical to ensuring a vibrant and competitive broadcast service,
they would not be developing plans for multicasting services.” It’s not obvious why this is
the case. One would think that, even if multicasting were not critical to the survival of
broadcasters, they might still invest in multicasting services if such services were
sufficiently likely to attract viewers and produce incremental profits — which is the calculus
that other programmers use in deciding whether to invest in new services.
Notwithstanding the guaranteed carriage of their analog signals, broadcasters are
apparently unwilling to take even the ordinary investment risks inherent in the
programming marketplace and assumed by other programmers.

The NBC Affiliates assert that “once broadcasters launch multicast streams, there is
no reason to think that they will survive non-carriage better than any other program
service.” But there is also no reason to think that, if they provide compelling program,
they will fare any worse than other program services — especially given their government-
conferred advantage of retransmission consent. And, in any event, there is no reason to
think — and no evidence in the affiliates’ submissions — that failure to secure guaranteed
carriage of multicast services would in any way threaten the economic survival of
broadcasters or the preservation of their service for over-the-air viewers.

This is not only true for the network affiliates who, as noted above, generally opt for
retransmission consent. It is even true for the independent non-network affiliated
broadcasters who more often depend on must carry. Indeed, one such independent
broadcaster, Entravision Holdings, LL.C, has specifically told the Commission that it and
“other similarly situated independent broadcasters presently have little to gain from a
multicast must-carry requirement.” According to Entravision:

Network-affiliated broadcasters have characterized multicast services as an
integral component of the future business plans of broadcasters and as
indispensable to a successful DTV transition and the continuing vitality of
free over-the-air television service. However, while digital multicast services
may already be a reality for some network affiliates with the programming
and financial resources to advance and support such technology,
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independent stations simply do not have access to the programming or
capital to invest in such technology at this time, or in the foreseeable future.

In other words, a multicast must carry rule would do nothing to preserve the
viability and availability of must carry stations. Forcing cable operators to carry the
multicast signals of retransmission consent stations — stations whose viability is not
remotely at risk — would simply give those stations additional leverage in their
retransmission consent negotiations and an additional competitive advantage vis-a-vis non-
broadcast cable program networks. That is essentially what the affiliates groups are asking
for. It has nothing to do with the must carry rules at issue in this proceeding, nor would it
serve the public interest.

The affiliates groups have submitted a series of declarations attesting to the
economic pressure that competition from cable and others has placed on the business of
broadcasting. But these dispatches from the competitive marketplace — cable operators
and programmers have their share of business headaches, too — hardly amount to proof
that these affiliates face an imminent threat."” It may be that if broadcasters do not adapt
to a competitive marketplace with a product that consumers value, their role in the media
marketplace will eventually be diminished — whether or not they are carried by cable
systems. But for now, there are no signs that broadcasters face any threat to even their
long-term survival. And there is no reason to further insulate them from marketplace
competition by extending must carry protection beyond their primary video programming
stream to their multicast programming.

Very truly yours,

,.DQM"“/ [-ﬁ“wv\

Daniel L. Brenner

for National Cable &
Telecommunications

Association

DLB:gl
Attachment

'3 As reported recently in Broadcasting & Cable, broadcasters continue to garner a disproportionate share of TV
advertising revenue relative to cable networks despite the former’s continued decline in viewership relative to
cable. “The Great Divide,” Broadcasting & Cable, Mar. 29, 2004 at 1.




